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Thebuyer of aused car sued the dealer who sold it to her, alleging that after she paid off the car loan
infull, the seller refused to release hislien and give her clear title to the vehicle unless she paid him
additional money and persuaded her friends to buy cars from him. For his part, the dealer claimed
that the buyer still owed on the car loan, and he denied the other allegations. He also argued that the
buyer’ s claim under the Tennessee Consumer Protection Act, Tenn. Code Ann. § 47-18-101 et seq,
was time-barred because it was filed more than five years after she bought the car. After afull
hearing on the merits, thetrial court ruled for the buyer and held that the seller’ srefusal to release
hislien amounted to a continuing violation of the Act which prevented the running of the statute of
limitations. The court awarded the buyer treble damages and attorney fees, both of which are
authorized by the Tennessee Consumer Protection Act. We affirm.
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OPINION

In 1997, Fides Nzirubusa, a recent political refugee from Burundi, bought a used car from
Gholam Ali Soheiliniad/b/a United Imports. Ms. Nzirubusa gave Mr. Soheiliniaa down payment
and financed the balance with him at an annual percentage rate of 28%, with future payments of
$300 per month. She completed the twenty-five payments called for in the contract ahead of
schedule, but Mr. Soheilinia, himself a1978 political refugee from Iran, refused to release hislien



unless she paid an additional $500. Ms. Nzirubusa paid the additional money, but Mr. Soheilinia
still refused to give her clear title, allegedly stating that he would only release the title if she
purchased another vehicle from him or referred two other customers who would purchase vehicles
from him.

In September 1999, Gholam Soheiliniawas killed during arobbery of hisbusiness, and his
son Farhad (Frank) took over United Imports. In January 2002, hetold Ms. Nzirubusathat sheowed
an additional $538 on the vehicle, and that if she paid, hewould clear thetitle. She apparently paid,
but hestill refused to give her thetitle, allegedly claiming that she owed an additiona $3,000in late
fees. Heasorefused to give her areceipt for the $538, but she was eventually ableto persuade him
to give her an acknowledgment of payment, which was scribbled on a scrap of paper.

In January 2003, Ms. Nzirubusa was involved in an accident in which the other driver was
at fault. The $1,712 check from the insurance company was made payable to both her and United
Imports, thelien holder of record. Ms. Nzirubusaclaimed that Mr. Soheiliniarefused to endorse the
check over to her and renewed the condition that she either purchase another vehicle from him or
refer two other customers to purchase vehicles from him.

On March 6, 2003, Ms. Nzirubusa brought suit against Mr. Soheilinia and United Imports
in the Genera Sessions Court of Davidson County. She claimed that the dealer’ s actions viol ated
the Tennessee Consumer Protection Act and that they al so constituted fraud, breach of contract, and
breach of warranty of title. Mr. Soheiliniadid not appear for the hearing, and the court granted Ms.
Nzirubusa a default judgment for $7,614, which included treble damages of $3,114 for her $1,038
overpayment, as well as $4,500 in attorney fees. Mr. Soheiliniathen filed an appeal in the Circuit
Court.

Both partiesfiled motions for summary judgment, but thetrial court took the motions under
advisement and decided to conduct a hearing on the merits. Mr. Soheiliniatestified that he did not
release hislien because Ms. Nzirubusastill owed money onthe car. Mr. Soheiliniadenied that Ms.
Nzirubusa had paid him the $538 referenced above, that Ms. Nzirubusa had ever presented an
insurance check to him for hissignature, and that he had ever refused to rel easetitlesto anyonewho
had fully paid off his or her car loan.

Theoriginal bill of salewasentered into evidence, and the dealer insisted that it required the
buyer to pay atotal of $7,518 in addition to her down payment of $840, instead of atotal of $7,518
including the down payment. He relied on a portion of the contract that listed a balance due of
$7,518. However, under the heading BASIC INFORMATION ABOUT MY OBLIGATION
(Federal Truth in Lending Disclosures), the contract stated that “[t]he total cost of my purchase on
credit, including my down payment of $840is$ 7,518.” Other exhibits included receipts for the
down payment and for monthly payments made to Gholam and Farhad Soheilinia, the
aforementioned scribbled receipt for $538, acopy of the vehicle' stitle, and afacsimile of the check
from the insurance company.



Over objection, Ms. Nzirubusawas al so allowed to i ntroduce the testimony of two Rwandan
citizens who claimed they had bought cars from Mr. Soheilinia and had been fraudulently treated.
One claimed that the dealer had withheld aclear title from her after she paid off her car notein full.
Another testified that the dealer had repossessed his car for one late payment when he was in the
hospital, although only four payments were left on his obligation, and that no money was ever
returned to him.

At the conclusion of proof, Mr. Soheilinia s attorney moved the court to dismiss Ms.
Nzirubusa sclaimson theground that pursuant to al the pertinent statutes of limitationsand statutes
of repose the time for filing the lawsuit had passed. Ms. Nzirubusa's attorney argued that the
complaint was timely filed, because the dealer’ s refusal to release his lien on Ms. Nzirubusa' s car
amounted to a continuing violation of the Consumer Protection Act and a continuing breach of
contract.

The court then ruled that the statute of limitations did not bar the action because of the
dedler’s continuing breach of contract. The court also held that Ms. Nzirubusa was entitled to
prevail on her clam under the Consumer Protection Act. The court found that the buyer had paid
thefull amount due on her installment contract and that the dealer’ s subsequent unfair and deceptive
trade practices led her to overpay by $1,038. Like the General Sessions Court, the Circuit Court
entered a judgment under the Act’s treble damages provisions for $3,114 plus attorney fees. In
addition, the court entered amandatory injunction requiring delivery of clear titleto Ms. Nzirubusa.
Mr. Soheilinafiled a motion for new trial, which was denied. This appeal followed.

[I. THE CONSUMER PROTECTION ACT

The Tennessee Consumer Protection Act (“Act”) declares that the Act “shall be liberally
construed” to promoteits purposes. Tenn. Code Ann. §47-18-102. SeealsoMorrisv. Mack sUsed
Cars, 824 SW.2d 538, 540 (Tenn. 1992). Those purposes include “protect[ing] consumers and
legitimate business enterprises from those who engage in unfair and deceptive acts or practicesin
the conduct of any trade or commercein part or wholly withinthisstate.” Tenn. Code Ann. 847-18-
102(2). Tothat end, the Act authorizesthe court to award plaintiffsthreetimestheir actual damages
if the unfair or deceptive act was willful or knowing, Tenn. Code Ann. 8 47-18-109(a)(3), as well
as attorney fees in appropriate cases, Tenn. Code Ann. 8 47-18-109(e)(1).

Private actions for violations of the Act have a one-year statute of limitations. Tenn. Code
Ann. § 47-18-110. In 2002 the relevant statute of repose was increased to five years, 2002 Tenn.
Pub. Acts, ch. 617, 8 1, and at thetime Ms. Nzirubusa purchased her car, the statute of repose period
was four years. Tenn. Code Ann. 8 47-18-110 (1997).

Mr. Soheilinia s primary argument on appeal isthat the trial court erred by not finding that
Ms. Nzirubusa' ssuit wastime-barred. Thisargument depends on the theory that the statutes began
to run on September 20, 1997, the date that Ms. Nzirubusa purchased the car, and had therefore



expired before March 6, 2003, when she brought suit. The dealer’s theory rests, in turn, on his
interpretation of adefinition found in the Act, Tenn. Code Ann. 8§ 47-18-102, which reads,

(11) "Trade," "commerce," or "consumer transaction" meansthe advertising, offering
for sale, lease or rental, or distribution of any goods, services, or property, tangible
or intangible, real, personal, or mixed, and other articles, commodities, or things of
value wherever situated.

The dealer argues that his “offering for sale” occurred in 1997 and, thus, that it would be
contrary to thelanguage and intention of the Consumer Protection Act to apply itsprovisionsagainst
him in response to a suit filed over five years later.

Ms. Nzirubusaarguesthat thetrial court was correct in ruling that the dealer had engaged in
acontinuing violation of the Act that never abated because he never released hislien onthecar. She
also contends that each time that she asked for delivery of a clean title and was refused on spurious
grounds, thedeal er committed an additional deceptiveact under the Tennessee Consumer Protection
Act. Accordingto her argument, such actsincludethedealer’ srefusal to add hisendorsement to Ms.
Nzirubusa s insurance check, since the dealer’s endorsement was only required because of his
unreleased lien. That check was dated January 28, 2003, lessthan five weeks before the buyer filed
suit.

The placeto begin our analysisis the relevant statute of limitations which providesthat any
private action under the Act shall be commenced within oneyear “from aperson’ s discovery of the
unlawful act or practice.” Tenn. Code Ann. 8 47-18-110. Those actsor practices made unlawful by
the Act are set out in Tenn. Code Ann. 8§ 47-18-104 and are generally defined as unfair or deceptive
acts or practices affecting the conduct of any trade or commerce. Tenn. Code Ann. 8§ 47-18-104(a).
Wedo not read the“ affecting conduct of any trade or commerce’ language aslimited to one specific
transaction. In other words, nothing in the definition relied upon by Mr. Soheilinia changes the
requirement that the acts alleged deceptive or unfair affect trade or commerce generally. Certainly,
the acts alleged herein and found to have been proved by the trial court were acts or practices that
affect trade or commerce.

The statute of repose provides that no private action may be brought more than four years
after the date of the* consumer transaction giving riseto theclaimfor relief.” Tenn. Code Ann. §47-
18-110. “Consumer transaction” isdefinedinthe provision relied on by the deal er and set out above.
Tenn. CodeAnn. §47-18-103(11). Further, “ consumer” isdefined asaperson who seeksor acquires
any “goods, services, or property, tangible or intangible, real, personal or mixed, and any other
article, commodity, or thing of value. ...” Tenn. Code Ann. § 47-18-103(2).

The language of both provisions establishes that the unfair or deceptive act triggering the
running of the statutory period is not limited in time to the sale or contract for sale and actsleading
up to the sale. The definition of “trade, commerce, or consumer transaction” includes not only
offering property for sale, but also “distribution of any goods, services, or property, tangible or
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intangible, real, personal, or mixed, and other articles, commodities, or things of value wherever
situated.” Tenn. Code Ann. 8§ 47-18-103(11). Thus, it covers not only acts leading to the initial
agreement to engage in a consumer transaction, but also the distribution of the property or other
things of value that were the subject of that transaction. Similarly, the definition of consumer
includes someone who seeks property or athing of value.

A certificate of title, which provides clear evidence of the ownership of amotor vehicle, is
athing of value and may be considered an article or property. Part of the agreement to pay for an
automobileisthat ownership will transfer, not just possession. Consequently, the buyer continued
to seek property or athing of value. Additionally, the furnishing of aclean title isadistribution of
property that arises from a commercial transaction and, consequently, unfair or deceptive acts or
practices in regard to such adistribution can lead to civil liability under the Act.

Similar reasoning was applied in parksv. Allstate I nsurance Co., 98 F. Supp. 2d 933 (W.D.
Tenn. 2000), where the United States District Court was confronted with the question of whether
Allstate Insurance's refusal to pay a clam for a fire loss was actionable under the Tennessee
Consumer Protection Act. Theinsurance company relied upon the same language as the dealer in
this case to argue that the definition set out in Tenn. Code Ann. 8 47-8-102(11) means that the Act
could only apply to the initia sale of the policy. The court found, however, that the payment of
claimswas, by its nature, adistribution of property and that it therefore came within the ambit of the
Act. Sparks, 98 F. Supp. 2d at 937.

We hold that Ms. Nzirubusa s lawsuit was not barred by either the statute of limitations or
the statute of repose. Her claim was based on Mr. Sohellinia' s failure or refusal to deliver to her
unencumbered title to the car she bought. Clear title has value, and alien impairs the value of the
car totheowner. Each day that Mr. Soheiliniawrongfully deprived M s. Nzirubusaof unencumbered
title was a violation of the Act. Additionaly, the dealer did not simply fail to release his lien;
instead, each time the buyer asked for clean title, he created additional conditions for the buyer to
meet, thus holding out an illusory hope that he would eventually comply with the contract of sale.
His violation of the Act was ongoing.

The unfair and deceptive acts complained of in thiscasedid not occur at the time the parties
entered into their contract of sale, but rather afterwards. The narrow reading of the statute urged by
thedeal er would of necessity excludefrom the protections of the Act similar situationswhereunfair
or deceptive acts may occur at or near the end of the installment period. An interpretation leading
to that result would contravene the legislature's intent that the Act be liberally construed in
furtherance of its purposes.

1Additi0nal|y, itisa Class C misdemeanor for any person to fail or neglect to properly endorse or deliver any
certificate of title to the person lawfully entitled to it. Tenn. Code Ann. § 55-3-127.
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[11. BREACH OF CONTRACT

As we indicated above, the trial court also found that Mr. Soheilinia had committed a
continuing breach of the contract with Ms. Nzirubusa. Since the trial court granted the plaintiff
recovery under the Consumer Protection Act, we need not discuss this alternate cause of action in
any great detail. However, Mr. Sohelliniaargues on apped that a statute of limitationswould have
also barred recovery on the breach of contract claim.

Hereliesupon Tenn. Code Ann. § 47-2-725(1), which states that “[a]n action for breach of
any contract for sale must be commenced within four (4) yearsafter the cause of action hasaccrued.”
Assuming that the statute applies, for the same reasons set out above in our discussion of the
Consumer Protection Act, we agree with thetrial court that the dealer’ sfailure or refusal to transfer
unencumbered title to the car was an ongoing breach of his contract to deliver ownership upon
payment. Consequently, we conclude the breach of contract claims were timely filed.

Evenif wewereto apply the statute most favorably to Mr. Soheilinia, Ms. Nzirubusa scause
of action accrued after she completed her final payment on theinstallment contract and Gholam Ali
Soheiliniarefused to give her acleantitleto theautomobile shehad purchased from him. Therecord
showsthat Ms. Nzirubusamade her final payment on her installment obligationin April of 1999 and
that she paid an additional $500 to Mr. Soheilinia on May 31, 1999, but that he still refused to
release hislien on theautomobile. Hisbreach washisfailureto deliver title. It thus appearsthat the
filing of Ms. Nzirubusa's complaint on March 6, 2003 wastimely under Tenn. Code Ann. § 47-2-
725(2).

Mr. Soheilinia attempts to avoid thisresult by arguing that Ms. Nzirubusa' s cause of action
accrued in September of 1997, when shefirst purchased the car. To bolster this argument, he cites
part (2) of Tenn. Code Ann. 8§ 47-2-725, which reads, “[a] cause of action accrues when the breach
occurs, regardless of the aggrieved party's lack of knowledge of the breach. A breach of warranty
occurs when tender of delivery is made, except that where a warranty explicitly extends to future
performance of the goods and discovery of the breach must await the time of such performancethe
cause of action accrues when the breach is or should have been discovered.”

To make the above subsection fit his theory, Mr. Soheilinia reads “tender of delivery” as
meaning theinitia delivery of the car to Ms. Nzirubusa, which then forceshim to recast her contract
claim as one which only aleged a “breach of warranty of title.”> Such a breach occurs when a
vendor sells property with faulty title, or where the property is subject to an encumbrance of which
the buyer has no knowledge. Tenn. Code Ann. § 47-2-312. But Ms. Nzirubusais not claiming that
there was any encumbrance on the car at the time of sale, other than the vendor’slien. The breach
of contract shecomplainsof occurred after shepaid off her loanand Mr. Soheiliniarefusedtorelease
hislien. Aswe noted, this occurred less than four years before she filed her Complaint.

2The Complaint alleged that the defendants’ actions constituted both breach of contract and breach of warranty
of title.
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1V. WAIVER

Mr. Soheilinia’s remaining argument on appeal is that the trial court committed reversible
error by preventing hisattorney from putting on proof. Thetranscript of theevidence showsthat Ms.
Nzirubusa' s attorney called four witnesses, including Mr. Soheilinia., and that the witnesses were
cross-examined by his attorney. At the conclusion of the plaintiff’s proof, the deder’s attorney
moved the court to dismiss the complaint pursuant to Rule 41 of the Tennessee Rules of Civil
Procedure. The ground for his motion was that the complaint was time-barred by the statute of
limitations. After hearing arguments on the question from both sides, the trial court dismissed the
motion.

THE COURT: The court denies your motion to dismiss. The Court is of the
opinion that this was a continuing breach. Do you want to argue it anymore?
MR. MOSELEY SR.: Are you saying continuing breach of the contract?
THE COURT: Right

MOSELEY: No.

The court then explained its reasoning, and in doing so it announced the disposition it
intended to make on the case as awhole. The attorney did not offer to call any defense witnesses
or otherwise indicate an objection to the court entering judgment. After abrief discussion asto a
piece of evidence that had been misplaced, the court adjourned.

Rule 41.02(2) of the Tennessee Rules of Civil Procedure, which governs involuntary
dismissals, provides:

After the plaintiff, in an action tried by the court without a jury, has
completed the presentation of plaintiff's evidence, the defendant, without
waiving theright to offer evidenceintheevent the motion isnot granted, may
movefor dismissal on the ground that upon the factsand the law the plaintiff
has shown no right to relief. The court shall reserve ruling until all parties
allegingfault against any other party have presented their respective proof-in-
chief. The court as trier of the facts may then determine them and render
judgment against the plaintiff or may declineto render any judgment until the
close of dl the evidence; in the event judgment is rendered at the close of
plaintiff's evidence, the court shall make findings of fact if requested in
writing within three (3) days after the announcement of the court's decision.

The Advisory Commission Comments regarding that paragraph make it clear that these
provisions were designed to eliminate the prior rule in chancery cases to the effect that a defendant
could not move for dismissal at the end of the complainant's proof without resting his case and
waiving hisright to offer evidence.



Thus, under Rule 41.02, the auto dealer’ s attorney could have objected to the trial court’s
determination of the ultimate question as premature and requested the opportunity to put on hisown
proof. Hedid neither.

Rule 36(a) of the Tennessee Rules of A ppellate Procedure authorizes our appellate courtsto
grant to parties whatever relief the law entitles them to under the facts of each case. The rule goes
on to say that “[n]othing in this rule shall be construed as requiring relief to be granted to a party
responsible for an error or who failed to take whatever action was reasonably available to prevent
or nullify the harmful effect of anerror.” Thus, evenif thetrial court erred by not explicitly inviting
the attorney to present his proof, any such error could have been corrected by timely bringing it to
the court’ s attention. Pursuant to Rule 36(a), we decline to grant any relief.

V.

The judgment of the trial court is affirmed. We remand this case to the Circuit Court of
Davidson County. Costs of this appeal are assessed against the appellant, Farhad Sohelilinia.

PATRICIA J. COTTRELL, JUDGE



